
292 

49 CFR Subtitle A (10–1–07 Edition) § 26.37 

in the marketplace outside the DBE 
program. You may require a DBE firm, 
as a condition of receiving assistance 
through the BDP, to agree to termi-
nate its participation in the DBE pro-
gram after a certain time has passed or 
certain objectives have been reached. 
See Appendix C of this part for guid-
ance on administering BDP programs. 

(b) As part of a BDP or separately, 
you may establish a ‘‘mentor-protégé’’ 
program, in which another DBE or non- 
DBE firm is the principal source of 
business development assistance to a 
DBE firm. 

(1) Only firms you have certified as 
DBEs before they are proposed for par-
ticipation in a mentor-protégé program 
are eligible to participate in the men-
tor-protégé program. 

(2) During the course of the mentor- 
protégé relationship, you must: 

(i) Not award DBE credit to a non- 
DBE mentor firm for using its own 
protégé firm for more than one half of 
its goal on any contract let by the re-
cipient; and 

(ii) Not award DBE credit to a non- 
DBE mentor firm for using its own 
protégé firm for more than every other 
contract performed by the protégé 
firm. 

(3) For purposes of making deter-
minations of business size under this 
part, you must not treat protégé firms 
as affiliates of mentor firms, when both 
firms are participating under an ap-
proved mentor-protégé program. See 
Appendix D of this part for guidance 
concerning the operation of mentor- 
protégé programs. 

(c) Your BDPs and mentor-protégé 
programs must be approved by the con-
cerned operating administration before 
you implement them. Once approved, 
they become part of your DBE pro-
gram. 

§ 26.37 What are a recipient’s respon-
sibilities for monitoring the per-
formance of other program partici-
pants? 

(a) You must implement appropriate 
mechanisms to ensure compliance with 
the part’s requirements by all program 
participants (e.g., applying legal and 
contract remedies available under Fed-
eral, state and local law). You must set 

forth these mechanisms in your DBE 
program. 

(b) Your DBE program must also in-
clude a monitoring and enforcement 
mechanism to ensure that work com-
mitted to DBEs at contract award is 
actually performed by DBEs. 

(c) This mechanism must provide for 
a running tally of actual DBE attain-
ments (e.g., payments actually made to 
DBE firms), including a means of com-
paring these attainments to commit-
ments. In your reports of DBE partici-
pation to the Department, you must 
display both commitments and attain-
ments. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 
68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003] 

Subpart C—Goals, Good Faith 
Efforts, and Counting 

§ 26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram? 

(a) The statutes authorizing this pro-
gram provide that, except to the extent 
the Secretary determines otherwise, 
not less than 10 percent of the author-
ized funds are to be expended with 
DBEs. 

(b) This 10 percent goal is an aspira-
tional goal at the national level, which 
the Department uses as a tool in evalu-
ating and monitoring DBEs’ opportuni-
ties to participate in DOT-assisted con-
tracts. 

(c) The national 10 percent goal does 
not authorize or require recipients to 
set overall or contract goals at the 10 
percent level, or any other particular 
level, or to take any special adminis-
trative steps if their goals are above or 
below 10 percent. 

§ 26.43 Can recipients use set-asides or 
quotas as part of this program? 

(a) You are not permitted to use 
quotas for DBEs on DOT-assisted con-
tracts subject to this part. 

(b) You may not set-aside contracts 
for DBEs on DOT-assisted contracts 
subject to this part, except that, in 
limited and extreme circumstances, 
you may use set-asides when no other 
method could be reasonably expected 
to redress egregious instances of dis-
crimination. 
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